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Supreme Judicial Court of Massachusetts. 
QUIMBY v. BOSTON & M. R. CO. 

A railroad company is not liable for an injury sustained through the 
negligence of its servants, by a person who is traveling on a free pass 
containing an exemption from liability by injury from accident. 

If such pass contemplates the placing upon it of the signature of the 
user, this provision is designed to secure complete evidence of the user's 
assent to its terms, and if he is allowed to travel without signing the pass, 
the user cannot be allowed to deny his assent to the company's exemption. 

Such exemption is not contrary to public policy and the contract is 
valid. 

Report from the Superior Court of Essex County. 

An action of tort by Asahel Quimby against the Boston & 
Maine Railroad, for personal injuries sustained in a collision 
upon its railroad. 

H. P. Moulton, for plaintiff. 

S. Lincoln, for defendant. 

Devens, J., January 1 , 1 890. When the plaintiff received 
his injury, he was traveling upon a free pass given him at his 
own solicitation, and as a pure gratuity, upon which was ex- 
pressed his agreement that, in consideration thereof, he 
assumed all risk of accident which might happen to him while 
traveling on, or getting off, the trains, of the defendant rail- 
road corporation, on which the ticket might be honored for 
passage. The ticket bore on its face the words, " provided he 
signs the agreement on the back hereof." In fact, the agree- 
ment was not signed by the plaintiff, he not having been 
required to do so by the conductor who honored it as good 
for the passage, and who twice punched it. The fact that the 
plaintiff had not signed, and was not required to sign, we do 
not regard as important. Having accepted the pass, he 
must have done so on the conditions fully expressed therein, 
whether he actually read them or not : Squire v. Railroad Co. 
(1867), 98 Mass. 239; Hillv Railway Co. (1887), 144 Id. 284; 
Railroad Co. v. Chipman (1888), 146 Id. 107. The object of 
the provision as to signing is to furnish complete evidence that 
the person to whom the pass is issued assents thereto : but one 
who actually avails himself of such a ticket, and of the priv- 
ileges it confers, to secure a passage, cannot be allowed to 
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deny that he made the agreement expressed therein, because 
he did not, and was not required to sign it : Railway Co. v. 
McGown (1886), 65 Tex. 643 ; Railroad Co. v. Read (1865), 37 
111. 484; Wells v. Railway Co. (1862), 24 N. Y. 181 ; Perkins 
v. Railway Co. (1862), Id. 196. 

If this is held to be so, the case presents the singly inquiry 
whether such a contract is invalid, which has not heretofore 
been settled in this State, and upon which there has been great 
contrariety of opinion in different courts. If the common 
carrier accepts a person as a passenger, no such contract hav- 
ing been made, such passenger may maintain an action for 
negligence in transporting him, even if he be carried gratuit- 
ously. Having admitted him to the rights of a passenger, the 
carrier is not permitted to deny that he owes to him the duty 
which, as carrying on a public employment, he owes to those 
who have paid him for the service: Files v. Railroad Co. (1889), 
149 Mass. 204; Todd v. Railroad Co. (1861), 3 Allen (Mass.) 18 ; 
Com. v. Railroad Co. (1871), 108 Mass. 7; Littlejohn v. Rail- 
road Co. (1889), 148 Id. 478; Railroad Co. v. Derby (1852), 
14 How. (55 U. S.) 468 ; The New World v. King (1853), 16 
Id. (57 U. S.) 469. But the question whether the carrier 
may, as the condition upon which he grants to the passenger a 
gratuitous passage, lawfully make an agreement with him by 
which the passenger must bear the risks of transportation, ob- 
viously differs from this. 

In a large number of cases the English decisions, as well as 
those of New York, have held that where a drover was per- 
mitted to accompany animals upon what was called a " free 
pass," issued upon the condition that the user should bear 
all risks of transportation, he could not maintain an action for 
an injury received by the negligence of the carrier's servants. 
A similar rule would without doubt be applied where a servant, 
from the peculiar character of goods, as delicate machinery, 
was permitted to accompany them, and in other cases of that 
nature. That passes of this character are " free passes," prop- 
erly so called, has been denied in other cases, as the carriage 
of the drover is a part of the contract for the carriage of the 
animals. The cases on this point were carefully examined 
and criticised by Mr. Justice Bradley in Railroad Co. v. Lock- 
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wood (1873), 17 Wall. (84 U. S.) 367, and it is there held that, 
such a pass is not gratuitous, as it is given as one of the 
terms upon which the cattle are carried. The decision is put 
upon the ground that the drover was a passenger carried for 
hire, and that with such a passenger a contract of this nature 
could not be made. The Court, at the conclusion of the opin- 
ion, expressly waives the discussion of the question here 
presented, and, as it states, purposely refrains from expressing 
any opinion as to what would have been the result had it con- 
sidered the plaintiff a free passenger instead of one for hire. 
Raihvay Co. v. Stevens (1878), 95 U. S. 655, in which the same 
distinguished judge delivered the opinion of the Court, is put 
upon the ground that the transportation of the defendant, al- 
though not paid for by him in money, was not a matter of 
charity or gratuity in any sense, but was by virtue of an agree- 
ment in which the mutual interest of the parties was consulted. 
Whether the English or New York authorities rightly or 
wrongly hold that one traveling upon a " drover's pass," as it is 
sometimes called, is a free passenger, they show that in the 
opinion of these courts, a contract can properly be made with a 
free passenger that he shall bear the risks of transportation. 
This is denied by many courts whose opinions are entitled to 
weight. It will be observed that in the case at bar there is no 
question of any willful or malicious injury, and that the plain- 
tiff was injured by the carelessness of the defendant's servants. 

The cases in which the passenger was strictly a free passen- 
ger, accepting his ticket as a pure gratuity, and upon the 
agreement that he would himself bear the cost of transporta- 
tion, are comparatively few. They have all been carefully con- 
sidered in two recent cases, to which we would call attention. 
These are Griswold v. Railway Co. (1885), 53 Conn. 371, and 
that of Railw ay Co.v.McGown(i?>?>6),6^ Tex. 643, in which the 
precise question before us was raised, and decided, after a careful 
examination of the authorities, in a different manner by the high- 
est court of Connecticut, and that of Texas. No doubt ex- 
isted in either case, in the opinion of the court, that the ticket 
of the passage was strictly a gratuity, and it was held by the 
former court that, under these circumstances, the carrier and 
the passenger might lawfully agree that, the passenger should 



QUI M BY V. BOSTON & M. R. CO. 389 

bear the risks of transportation, and that such agreement 
would be enforced, while the reverse was held by the court of 
Texas. We are brought to the decision of the question unem- 
barrassed by any weight of authority without the common- 
wealth that can be considered as preponderating. 

It is urged on behalf of the plaintiff that while the relation 
of passenger and carrier is created by contract, it does not fol- 
low that the duty and responsibility of the carrier are depend- 
ent upon the contract ; that while, with reference to matters 
indifferent to the public, parties may contract according to their 
own pleasure, they cannot do so where the public has an in- 
terest ; that as certain duties are attached by law to certain 
employments, these cannot be waived or dispensed with by 
individual contracts ; that the duty of the carrier requires that 
he should convey his passengers with safety ; that he is prop- 
erly held responsible in damages if he fails to do so by negli- 
gence, whether the negligence is his own or that of his 
servants, in order that this safety may be secured to all who 
travel. It is also said that the carrier and the passenger do 
not stand upon an equality ; that the latter cannot stand out 
and higgle or seek redress, in courts ; that he must take the 
alternatives the carrier presents, or practically abandon his 
business in the transfer of merchandise, and must yield to the 
terms imposed on him as a passenger ; that he ought not to be 
induced to run the risks of transportation, for being allowed 
to travel at a less fare, or for any similar reason, and thus to 
tempt the carrier or his servants to carelessness, which may 
affect others as well as himself; and that, in a few words, pub- 
lic policy forbids that contracts should be entered into with 
a public carrier by which he shall be exonerated from his full 
responsibility. Most of this reasoning can have no applica- 
tion to a strictly free passenger, who receives a passage out of 
charity or as a gratuity. Certainly the carrier is not likely to 
urge upon others the acceptance of free passes, as the success 
of his business must depend on his receipts. There can be 
no difficulty in the adjustment of terms where passes are so- 
licited as gratuities. When such passes are granted by such 
of the railroad officials as are authorized to issue them, or 
other public carriers, it is in deference largely to the feeling of 
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the community in which they are exercising a public employ- 
ment. The instances cannot be so numerous that any tempta- 
tion will be offered to carelessness in the management of their 
trains, or to an increase in their fares, in both of which sub- 
jects the public is interested. In such instances one who is 
ordinarily a common carrier does not act as such, but is 
simply in the position of a gratutious bailee. The definition 
of a " common carrier," which is that a person or corporation 
pursuing the public employment of carrying goods or passen- 
gers for hire, does not apply under such circumstances. The 
service which he undertakes to render is one which he is un- 
der no obligation to perform, and is outside of his regular 
duties. In yielding to the solicitation of the passenger, he 
consents, for the time being, to put off his public employment, 
and to do that which it does not impose upon him. 

The plaintiff was in no way constrained to accept the gra- 
tuity of the defendant. It had been yielded to him only on his 
own solicitation. When he did, there is no rule of public pol- 
icy, we think, that prevented the carrier from prescribing, as 
the condition of it, that it should not be compelled, in addition 
to carrying the passenger gratuitously, also to be responsible 
to him in damages for the negligence of its servants. It is 
well known that, with all the care that can be exercised in the 
selection of servants for the management of various appli- 
ances of a railroad train, accidents will sometimes occur from 
momentary carelessness or inattention. It is hardly reasona- 
ble that, besides the gift of free transportation, the carrier 
should be held responsible for these, when he has made it the 
condition of his gift that he should not be. Nor, in holding 
that he need not be under these circumstances, is any count- 
enance given to the idea that the carrier may contract with a 
passenger to convey him for a less price on being exonerated 
from responsibility for the negligence of his servants. In such 
a case, the carrier would still be acting in the public employ- 
ment exercised by him, and should not escape its responsibili- 
ties, or limit the obligations which it imposes upon him. 

In some cases it has been held that while a carrier cannot 
limit his liability for gross negligence, which has been defined 
as his own personal negligence (or that of the corporation it- 
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self, where that is the carrier), he can contract for exemption 
from liability for the negligence of his servants. It may be 
doubted whether any such distinction in degrees of negligence, 
and the right of a carrier to exempt himself from responsibility 
therefor, can be profitably made or applied : The New World 
v. King (1853), 16 How. (57 U. S.) 469. It is to be observed, 
however, that in the case at bar the injury occurred through 
the negligence of defendant's servants, and not through any 
failure on the part of the corporation to prescribe proper rules 
or furnish proper appliances of the conduct of its business. 
We are of opinion that where one accepts, purely as a 
gratuity, a free passage upon a railroad train, upon the agree- 
ment that he will assume all risk of accident which may hap- 
pen to him, while traveling on such train, by which he may 
be injured in his person, no rule of public policy requires us 
to declare such contract invalid and without binding force. By 
the terms of the report there must therefore be judgment for 
defendant. 



The question involved in the 
principal case, as to the validity of 
a contract between a carrier of pas- 
sengers and a traveler, by which the 
latter, in consideration of a free 
pass being granted to him, relieves 
the former from all responsibility 
for any injury he may sustain, is 
one of great importance as affecting 
the whole traveling community. 

It is much to be regretted that 
any conflict of opinion should ex- 
ist upon a matter of such vital 
interest. There is no doubt how- 
ever that the authorities differ, al- 
though their weight would seem to 
be against the validity of such con- 
tracts. 

In New York State, where such 
contracts are upheld, very strong 
dissenting opinions have been de- 
livered. 

In Welles v. The New York Cen- 
tral RR. Co. (1S62), 24 N. Y. 181, 



the plaintiff, a gratuitous passenger, 
was injured while traveling on a free 
pass exempting the company from 
all liability. On the ticket the fol- 
lowing words were printed, "The 
person accepting this free ticket 
assumes all risk of accidents, and 
expressly agrees that the company 
shall not be liable, under any cir- 
cumstances, whether of negligence 
of their agents or otherwise, for any 
injury to the person, or for any loss 
or injury to the property of the 
passenger using this ticket." Here 
the Court held such contract good, 
and the defendants not liable for 
the injuries sustained by the plain- 
tiff. This view was taken by Justices 
Gould, Denio, Davis, Allen, and 
Smith, while Justice Sutherland 
delivered a strong dissenting opin- 
ion , wherein he remarks : ' ' After a 
careful consideration of this impor- 
tant question, I have come to the 
conclusion that the contract is il- 
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legal and void, arid should be held 
to be so, as against public policy, 
as declared both by the common law, 
and statute law. * * It can also be 
said that such contracts are void as 
against the policy of the law punish- 
ing such breaches of the peace as 
misdemeanors." After pointing 
out the degree of care to be exer- 
cised by carriers of passengers, inde- 
pendent of fare or other considera- 
tion, he proceeds thus : "Would it 
be consistent with the requirements 
of the law or its policy, to permit 
railroad corporations to make and 
enforce contracts with their pas- 
sengers tending to promote a re- 
laxation of the very -care in the 
selection of their employes and 
otherwise, which is the object of 
this requirement of the law to se- 
cure? * * All laws punishing 
crimes against the person, and 
against the public health, show that 
the life and health of a citizen is a 
matter of public consideration. 
That its citizens constitute the 
strength and wealth of a State, is 
an elementary principle of politi- 
cal economy. It certainly cannot 
be said that amanhaseithera moral 
or legal right to speculate with his 
own life ; or to make any contract 
tending to remove the safeguards 
which the law places around it. It 
is plain to me, from the above gener- 
al considerations, that the extra- 
ordinary liability of the defendants 
in damages for negligence as car- 
riers of passengers, was not declar- 
ed by law, nor is it enforced by law, 
for the benefit only of the party in- 
jured in any particular case ; but 
it was declared, and is enforced, for 
the benefit of the public also ; and 
therefore, a passenger can not by 
contract, in advance of the injury, 
lay aside even his individual bene- 
fit from the law or rule of liability." 



In this view Justice Wright, con- 
curred. 

Perkins v. The New York Cen- 
tral RR. Co. (1862), 24 N. V. 196, 
was also a case of a gratuitous pas- 
senger, injured while traveling on a 
similar ticket. Here the Court also 
held that the endorsement exempted 
the company from all kinds of 
negligence of its agents, gross as well 
as ordinary, and went so far as to 
say that practically, in truth, there 
is no distinction in the degrees of 
negligence. In his opinion Justice 
E- D. Smith observes : — " They 
[the company] were, and are, not 
bound to carry him [the passenger] 
or any other person gratuitously, 
but, undertaking to carry him, they 
must do it carefully as with other 
passengers." He referred to 
Coggs v. Bernard (infra) ; Nolton 
v. The Western RR. Co. (1857), 15 
N. Y. 444, and Gellinwater v. The 
Madison and Indianapolis RR. Co. 
(1854), 5 Ind. 340, in support of this 
contention. In speaking of the 
ticket and the notice thereon, he 
proceeds : "It ought not to be con- 
sidered as applying to such risks as 
could not have been within the in- 
tent, and contemplation, of the 
parties, and cannot apply to such as 
are not within the legitimate com- 
pass of contract, upon principles of 
public policy." He considered, 
however, that there had been an 
express contract made, and that the 
passenger became "his own in- 
surer," and had absolved the com- 
pany in advance from all liability 
"for any injury to his person" from 
such negligence. In this opinion 
he was supported by Chief Justice 
SELDEN, who drew a distinction 
between the negligent acts of the 
directors and those of their officers 
or agents, saying, "No contract * * 
can exempt a railroad company 
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from liability for the -wilful or 
wanton misconduct or gross reck- 
lessness of its directors, but the 
rule extends to no other officer or 
agent of the company." Justices 
Denio, Davis, Allen, and Gould, 
concurred. 

The law as defined in the New 
York cases holding such contracts 
valid, is followed in New Jersey: 
Kinney etal. Adm'rsv. The Central 
RR. Co. of New Jersey (1869), 34 
N. J. Law 513, which was a case of 
a free pass with an agreement stip- 
ulating that, in consideration of the 
same, the passenger assumed all 
risk of accident, and that the com- 
pany should not be liable under 
any circumstances. Justice Van 
SYCKEL maintains the validity of 
such contracts in the following lan- 
guage, — "The objection that this 
contract is inconsistent with good 
morals and sound policy has been 
considered in all the cases of this 
kind which have been submitted to 
judicial criticism. It differs widely 
from the question whether a per- 
son should be allowed to stipulate 
against a loss from his own neg- 
ligence. Reasons of great cogency 
could be started against the validity 
of such a contract which can have 
no pertinency to this issue. * * * 
Why should the passenger who so- 
licits a free pass be permitted to 
escape the liability to loss which he 
voluntarily assumes in order to 
secure the accommodation? It is 
certainly a breach of good faith in 
the passenger, to attempt to fix the 
carrier with responsibility in such a 
case." 

The same ruling is followed in 
Connecticut: Griswold Adm'r v. 
The New York and New England 
RR. Co. (1885), 35 Conn. 371, also 
a case of a passenger traveling on a 
free pass with a condition exempt- 



ing the company from all liability. 
The remarks of Justice Loomis show 
that he considered the agreement 
as dissolving the position of carrier 
and passenger, and creating that 
of an ordinary bailor and bailee. 
He says, — "In the first place, the 
arrangement between the parties 
ought not to be regarded as a con- 
tract with the railroad company in 
its character as a common carrier, 
and therefore the stipulated ex- 
emption is no abdication of that 
rigid responsibility which the law 
imposes on common carriers. The 
gratuitous accommodation concerns 
only the immediate parties, unless 
in a very indirect way, by making 
the fare of the other passengers 
higher. ' ' 

Pausing for one moment to con- 
sider these remarks, it will be found 
that even supposing the relationship 
of the parties is changed by such a 
contract, and the carrier becomes a 
gratuitous bailee, he will still be lia- 
ble for any inj ury sustained through 
negligence in himself or his ser- 
vants, upon the principle laid 
down in the famous case of Coggs 
v. Bernard (1704), 2 Ld. Raym. 
909, where it was decided that the 
confidence induced by undertaking 
any service for another, is a suffi- 
cient consideration to create a duty 
in the performance of it, even 
though the act be gratuitous. 

This is clearly shown by the case 
of Todd v. The Old Colony and 
Fall River RR. Co. (1861), 3 Allen 
(Mass.) 18, where the plaintiff was 
a gratuitous passenger lawfully upon 
the defendants cars. Chief Justice 
BiGELOW, saying, — "The defend- 
ants having undertaken to trans- 
port the plaintiff in their cars, were 
bound to the use of due and season- 
able care in performing a duty 
which they had voluntarily assumed; 
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and if, by omitting to take such 
precautions as were necessary and 
proper to prevent a person exercis- 
ing due care, from receiving an in- 
jury, the plaintiff was injured, he is 
entitled to recover compensation." 
The cases of Fairmount and Arch 
Street Passenger Ry. Co. v. Stutter 
(1867), 54 Pa. 375, wherein it was 
held that the duty to carry safely, 
is a duty the company owe; Wilton 
v. Middlesex RR. Co. (1871), 107 
Mass. 108, where the plaintiff was 
riding on a street car gratuitously 
at the driver's invitation; The Ohio 
and Mississippi RR. Co. v. Muhling 
(1861), 30 111. 9, a case of a work- 
man of the company injured while 
traveling on the road in pursuit of 
his own business, without having 
paid any fare, are to the same 
effect. 

Further, with respect to the 
gratuitous accommodation con- 
cerning only the immediate parties. 
Does the degree of care which is 
bound to be exercised by a carrier 
of passengers, and especially by a 
railroad company, depend upon the 
relationship existing between the 
carrier and the passenger ? It exists 
independently of any contract, for, 
says the Court, in Moreland v. 
Boston and Providence RR. Co. 
(1886), 141 Mass. 31, "The degree 
of care is not fixed solely by the 
relation of carrier and passenger, it 
is measured by the consequences 
which may follow the want of care. ' ' 
For this reason, therefore, such con- 
tracts ought not to be sustained. 
So, in Welles v. The New York 
Central RR. Co. (1862), 24 N. Y. 
181, Justice Sutherland, in his 
dissenting opinion, points out that 
the law requires of carriers of pas- 
sengers all the care that human 
foresight is capable of, and that the 
duty to use this extraordinary care 



is a legal duty, independent of any 
contract with, or fare or considera- 
tion paid by, their passengers, and 
that as carriers of passengers as well 
as of property, they may be con- 
sidered as acting in a public capaci- 
ty, and as a kind of public officers. 
To the same effect are the words of 
Justice Judge in Mobile & Ohio 
RR. Co. v. Hopkins (1868), 41 Ala. 
489 ; also those of Justice Field in 
the case of Hannibal & St. Joseph 
RR. Co. v. Swift (1871), 12 Wall. (79 
U. S.) 261, where he says : " They 
[the obligations] were imposed up- 
on it [the company] by the law, 
from the public nature of its employ- 
ment, independent of any contract. ' ' 
Again, in The Philadelphia & 
Reading RR. Co. v. Derby (1852), 
14 How. (55 U. S.) 486, a case of a 
free passenger, one of the Com- 
pany's stockholders, who was in- 
jured while being taken over the 
road to examine its condition, 
Justice Grier says, " the liability 
of the defendants below [the com- 
pany], for the negligent and injur- 
ious act of their servant, is not ne- 
cessarily founded on any contract 
or privity between the parties, nor 
affected by any relation, social or 
otherwise, which they bore to each 
other. It is true, a traveler by 
stage coach, or other public con- 
veyance, who is injured by the 
negligence of the driver, has an ac- 
tion against the owner, founded on 
his contract to carry him safely. 
But the maxim of respondeat su- 
perior, which, by legal imputation 
makes the master liable for the acts 
of his servant, is wholly irrespective 
of any contract, express or implied, 
or any relation between the injured 
party and the master * * This duty 
[to carry safely] does not result 
alone from the consideration paid 
for the service. It is imposed by 
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the law, even where the service is 
gratuitous. ' ' 

It will be observed that in the 
opinion in the New Jersey case 
(supra, page 393) it is said that 
such a case differs widely from the 
question whether a person should 
be allowed to stipulate against 
loss from his own negligence and that 
it would be a breach of good faith to 
attempt to fix the carrier with re- 
sponsibility in such a case. The 
question, however, arises. Has not 
public policy something to do with 
the matter ? Has not the State as 
parens patriae an interest in the 
lives and limbs of its subjects? 

The lives and health of individuals 
when traveling by railroad, are en- 
tirely in the hands, and at the 
mere}-, of such companies. The 
traveler is powerless and without 
any means of helping himself even 
if he could or would. He has no 
means of knowing whether the road 
over which he has to travel is in 
proper condition or not, he has no 
power to examine the engine and 
coaches of the train to satisfy him- 
self that they are in full working 
order and repair, neither can he 
regulate the rate of speed at which 
the train shall travel ; it may be 
run at an improper speed in order 
to make lost time, and accidents may 
thereby be occasioned, yet he is 
powerless to prevent it and cannot 
interfere. Through these and other 
means, unmistakably negligence on 
the part of the carrier, his agents 
and employes, accidents, and it may 
be truly said the majority of them, 
occur. It is therefore contended 
that such companies, as public 
servants, ought not to be allow- 
ed to contract themselves out of all 
liability, and that, on the ground 
and on considerations of public 
policy, they are properly held liable 



even to a gratuitous passenger 
traveling upon a free conditional 
pass or a special contract, for 
negligence in themselves, their 
agents and other employes. 

This contention is supported by 
the dissenting opinions of Justices 
Sutherland and Wright, in 
Welles v. The New York Central 
RR. Co. (supra), also by the opin- 
ion of Justice Smith in Perkins v. 
The Neiv York Central RR. Co. 
(supra) , and by the cases hereinafter 
mentioned. 

A railroad company, as well as 
any other carrier of passengers, is 
held to a stringentduty and respon- 
sibility, and the degree of duty is 
obviously to be measured by the 
dangers which attend the carriage, 
and the control which the carrier 
lawfully exercises over both vehicles 
and roadway. A carrier of passen- 
gers by coach, on a public high- 
way, would be accountable for the 
negligence of the person whom he 
places in charge of the vehicle, and 
his own also, if inj ury occurs from 
the unfitness or defectiveness of 
such vehicle. A carrier of passen- 
gers on a railroad (such road be- 
ing operated by the carrier), is re- 
sponsible for the negligence of his 
agents and employes in charge of 
the vehicles, and the railroad also, 
and his accountability extends not 
only to the conduct and manage- 
ment of the railroad, so far as re- 
lates to the transit, but also to the 
sufficiency of the vehicles and the 
roadway itself. When a railroad 
company is the carrier, the duty- 
rests on such company, not only to 
provide safe vehicles, but a safe 
roadway ; and in view of the dan- 
gers which attend railroad carriage, 
its duty is not limited to such pre- 
cautions as it is apparent, after an 
accident, might have prevented the 
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injury, but to such as would be 
dictated by the utmost care and 
prudence of a very cautious person 
before the accident, and without 
knowledge that it was about to oc- 
cur : per Justice Wright, in Smith 
Adm'r v. The New York Central 
RR. Co. (1862), 24 N. Y. 222. 

The responsibility thus cast upon 
railroad companies and other car- 
rier of passengers, is thrust upon 
them out of considerations of pub- 
lic policy, for, says the Court in 
The Pennsylvania RR. Co. v. 
Marion (1S85), 104 Ind. 239, a rail- 
road company must, "out of con- 
siderations of public policy," exer- 
cise the highest diligence for the 
benefit of the passenger while in 
the actual progress of his journey. 

So vigilant is the law in this re- 
spect, and all on account of public 
policy, that it has been held that 
railroad companies must employ 
the very best possible well-known 
means and appliances, to insure the 
safety of the public : Pendleton 
Street RR. Co. v. Shiress (1868), 
18 Ohio St. 255. And for the same 
reasons, they " must keep pace 
with science and art, and modern 
improvements, in their application 
to the carriage of passengers, but 
they are not responsible for the un- 
known as well as the new :" per 
Justice Agnew in Meier v. The 
Pennsylvania RR. Co. (1870), 64 
Pa. 225. 

Seeing then, that such responsi- 
bility does not depend upon con- 
tract; that the duty the carrier owes 
to his passengers is cast upon him 
by law, out of considerations of pub- 
lic policy, as a means of public 
safety ; that he acts in a public 
capacity as a public servant ; and 
that the maxim respondeat superior 
is independent of any contract ; is 
it not contrary to public policy, and 



the principles which govern the 
carrier's duties, to allow such con- 
tracts to stand ? 

It is true, that persons may enter 
into whatever contracts they please, 
but to this principle of law there is 
a proviso, which says, that in so 
doing, they must not violate any 
legal or moral obligation, or impair 
any public interest, for, if the ten- 
dency of such contracts be to im- 
pair public interest, they are against 
public policy and void : Smith 
Adm'r v. The New York Central 
RR. Co. (1862), 24 N. Y. 222. 

It would seem that the tendency 
of such contracts is toward the vio- 
lation of both a legal and moral 
duty and to impair public interest. 
This contention is clearly upheld by 
Justice WELLES, in Parsons v. 
Montieth (1851), 13 Barb. (N. Y.) 
353, in these words : — " A contract 
which should excuse a carrier from 
his own fraud or gross negligence, 
would be contra bonos mores, and 
void. So, of contracts for the vio- 
lation of any law, common or stat- 
ute." See also Steinzveg v. The 
Erie Ry. (1870), 43 N. Y. 123. 

In Pennsylvania RR. Co. v. 
McCloskey's Adm'r (1854), 32 Pa. 
526, the same principle is contended 
for, the Court saying : — " Assuming 
that a public company of carriers 
may contract for other exemptions 
from liability than those allowed by 
law, still such a contract will not 
exempt from liability for gross neg- 
ligence." 

Such a contract cannot relieve 
them from ordinary care in the per- 
formance of their duty ; and the 
most that it can do, is to relieve 
them from those conclusive pre- 
sumptions of negligence which 
arise when the accident is not ine- 
vitable, even by the highest care, 
and to require that negligence be 
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actually proved against them : per 
L,owrie, C. J., in Goldey v. The 
Pennsylvania RR. Co. (1858), 30 
Pa. 242 ; followed in Powell v. The 
Pennsylvania RR. Co. (1859), 3 2 
Id. 414 ; Farnham et al. v. The 
Camden & Amboy RR. Co. 
(1867), 55 Id. 53 ; The American 
Express Co. v. Sands (1867), Id. 
141 ; Empire Transportation Co. 
v. Wamsutta Oil Refining and 
Mining Co. (1870), 63 Id. 14. The 
same rule has been followed in The 
Illinois Central RR. Co. v. Mor- 
rison (1857), 19 111. 136 {infra) ; 
The Indiana Central RR. Co. v. 
Mundy (1863), 21 Ind. 48 ; Squire v. 
The New York Central RR. Co. 
(1867), 98 Mass. 239 ; Hadley v. 
The Northern Transportation Co. 
(1874), 115 Id. 304 ; Welsh v. The 
Pittsburgh Fort Wayne & Chicago 
RR. Co. (1859), ioOhio St. 65 ; Un- 
ion Express Co. v. Graham (1875), 
26 Id. 595 ; Gaines v. The Union 
Transportation and Insurance Co. 
(1876), 28 Id. 418, wherein Justice 
Johnson said — " He cannot by such 
a stipulation, relieve himself from 
responsibility for losses caused b\' 
his own negligence or want of care 
or skill, and the burden of proof is 
upon the carrier to show not only a 
loss within the terms of the ex- 
emption, but also that proper care 
and skill were exercised to prevent 
it." 

The same rule is upheld in West 
Virginia, The Baltimore & Ohio 
RR. Co. v. Skeels (1869), 3 W. 
Va. 556, wherein Justice Berkshire 
states the law as follows : ' ' By ex- 
press stipulation in the contract to 
that effect, they may, at least, 
exonerate themselves from all lia- 
bility that does not arise from the 
want of ordinary care and diligence 
on their part." 

This question is perhaps nowhere 



better stated than by Justice Brad- 
ley, in The New York Central R 
R. Co. v. Lockwood (1873) 17 Wall. 
(84 U. S.) 367, as follows : 1. That 
a common carrier cannot lawfully 
stipulate for exemption from re- 
sponsibility when such exemption is 
not just and reasonable in the eye 
of the law. 2 That it is not just 
and reasonable in the eye of the law 
for a common carrier to stipulate for 
exemption from responsibility for 
negligence of himself or his ser- 
vants. 3. That these rules apply 
both to carriers of goods and car- 
riers of passengers for hire, and 
with special force to the latter. 

Special attention should here be 
called to this last case, inasmuch as 
Justice Bradley states that the 
Court " purposely abstain from ex- 
pressing any opinion as to what 
would have been the result of our 
judgment had we considered the 
plaintiff a free passenger instead of a 
passenger for hire." The case was 
one of the drover class, and the 
Court held that a drover traveling 
on a pass, for the purpose of taking 
care of his stock on the train, was 
a passenger for hire, his passage be- 
ing one of the mutual terms of the 
arrangement for carrying his cattle. 
Although these cases differ from 
those of purely gratuitous passen- 
gers, yet a short examination of the 
opinion, especially when read with 
his opinion in The Grand Trunk 
Ry. of Canada v. Stevens (infra 
page 402) may be found useful as 
showing that such contracts, in 
so far as they seek to relieve 
the company from liability for 
negligence of itself and its ser- 
vants, are contrary to public policy 
and void. Mr. Justice Bradley's 
language is forcible, and it is sub- 
mitted that when read as before in- 
dicated, might equally apply to the 
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case of a free passenger : "Conced- 
ing * * that special contracts, 
made by common carriers with their 
customers, limiting their liability, 
are good and valid so far as they 
are just and reasonable ; to the ex- 
tent, for example, of excusing them 
from all losses happening by acci- 
dent, without any negligence or 
fraud on their part ; when they ask 
to go still further, and to be excused 
for negligence, an excuse so repug- 
nant to the law of their foundation 
and to the public good, they have 
no longer any plea of justice or 
reason to support such a stipulation, 
but the contrary." Proceeding, he 
remarks, " Is it true that the public 
interest is not affected by indivi- 
dual contracts of the kind referred 
to? Is not the whole business com- 
munity affected by holding such 
contracts valid ? If held valid, the 
advantageous position of the com- 
panies exercising the business of 
common carriers is such that it 
places it in their power to change 
the law of common carriers in ef- 
fect, by introducing new rules of 
obligation." The Court came to 
the conclusion that a common car- 
rier cannot lawfully stipulate for 
exemption from responsibility when 
such exemption is not just and 
reasonable in the eye of the law. 

The same is the ruling of the 
Court in the case of The Illinois Cen- 
tral RR. Co. v. Morrison (1857), x 9 
111. 136, wherein it was held that a 
railroad company cannot excuse it- 
self from liability for gross negli- 
gence or wilful misfeasance, against 
which good morals and public 
policy forbid that they should be 
permitted to stipulate. 

In Mobile & Ohio RR.v. Hop- 
kins (1868), 41 Ala. 489, a case of a 
free pass in consideration of the 
passenger assuming all responsi- 
bility, Justice Judge, refutes the 



declaration made by Justice Loomis 
in the New Jersey case {supra) to 
the effect that the contract was not 
made with the company in its cap- 
acity of a carrier of passengers, and 
expresses himself thus : " The re- 
lation of common carrier and pas- 
senger certainly subsists between 
the parties, notwithstanding the 
contract. * * In undertaking the 
performance of gratuitous transpor- 
tation, the common carrier can no 
more stipulate for exemption from 
liability for damages occasioned by 
the negligence or wilful default, or 
tort, of himself or his servants, than 
he can when he receives a reward 
for the services to be performed ; 
both are alike prohibited by a sound 
public policy, which also forbids 
a gratuitous bailee, not bound by 
the considerations of public duty 
attached to the office of a common 
carrier, from stipulating that he 
may be fraudulently negligent or 
safely dishonest. Railroad com- 
panies are incorporated, in part at 
least, from public considerations, 
and for the public good. * * * The 
exercise of honesty, care and dili- 
gence, by them or their agents and 
employes, is a public duly resulting 
from their position, the obligation 
to perform which cannot be thrown 
off by contract. If thus thrown off, 
the effect would be to relax, or 
modify, the performance of the 
duty, and to promote a relaxation 
of proper care in the selection of 
agents and servants for its perform- 
ance." He further adds, "A com- 
mon carrier cannot exempt himself, 
by any such contract, from liability 
for the negligence, wilful default, 
or tort, of himself or his servants, 
and upon this familiar principle, 
that whatever has an obvious tend- 
ency to encourage guilty negli- 
gence, fraud, or crime, is contrary 
to public policy." 
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The case of The Pennsylvania 
RR. Co. v. Butler(i868), 57Pa. 335, 
was also one of the same class, 
Justice Sharswood, stating — " It 
is too well settled to be controverted 
that a stipulation by a common 
carrier that he shall not be liable 
for damages, does not relieve him 
from responsibility for actual neg- 
ligence by himself or his servants. ' ' 

In Knowlton v. The Erie Ry. Co. 
(1869), 19 Ohio St. 260, the Court 
held that the company were not 
liable, as the contract was made 
within the jurisdiction of the laws 
of New York, and was to be decid- 
ed according to the law of that State, 
pursuant to the well-known rule, 
that contracts must be construed 
according to the law of the country 
where they are made, and in which 
they are to be performed ; and on 
no other principle, as is clearly 
shown by the remarks of Justice 
ScoTT, which prove the law to be 
the reverse in Ohio : "It has been 
repeatedly held by this Court, that 
a common carrier cannot, in this 
State, even by express contract, 
relieve himself from liability for 
injuries caused by his own negli- 
gence, or that of his servants in the 
discharge of the duties of his em- 
ployment." 

The case of Jacobus v. The St. 
Paul& Chicago Ry. Co. (1873), 
30 Minn. 125, wasalsoonein which 
the plaintiff held a free conditional 
pass, which the Court decided did 
not relieve the company from re- 
sponsibility, Justice Berry, in de- 
livering a very strong opinion, 
saying, " There are two distinct 
considerations upon which the 
stringent rule as to the duty and 
liability of carriers of passengers 
rests. One is, the regard for the 
safety of the passenger on his own 
account, and the other is, a regard 



for his safety as a citizen of the 
State. The latter is a consideration 
of public policy, growing out of the 
interest which the State or govern- 
ment as parens patriae has in 
protecting the lives and limbs of 
its subjects. * * So far as the 
consideration of public policy is 
concerned, it cannot be overridden 
by any stipulation of the parties to 
the contract of passenger carriage, 
since it is paramount from its na- 
ture. No stipulation of the parties, 
in disregard of it or involving its 
sacrifice in any degree can then be 
permitted to stand. Whether the 
case be one of a passenger for hire 
— a merely gratuitous passenger — 
or a passenger upon a conditional 
free pass, as in this instance — the 
interest of the State in the safety 
of the citizen is obviously the same. 
The more stringent the rule, as to 
the duty and liability of the carrier, 
and the more rigidly enforced, the 
greater will be the care exercised, 
and the more approximately perfect 
the safety of the passenger. Any 
relaxation of the rule as to duty or 
liability naturally, and it may be 
said inevitably, tends to bring 
about a corresponding relaxation of 
care and diligence. We can con- 
ceive of no reason why these 
propositions are not equally appli- 
cable to passengers of either of the 
kinds above mentioned." 

These principles are further sup- 
ported by the decision of the Iowa 
Court in Rose v. Des Moines Valley 
R R. Co. (1S74), 39 Iowa 246, an- 
other case of a passenger with a free 
conditional ticket ; wherein Chief 
Justice MiiAER expressed himself 
as follows : ' ' The weight of Amer- 
ican authority is, that a common 
carrier cannot by notice or special 
contract, restrict, limit or avoid its 
common law liability for negli- 
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gence." And after reviewing the 
authorities pro and con., the learn- 
ed Judge proceeded : " In our opin- 
ion the better doctrine is that an- 
nounced in Philadelphia and Read- 
ing RR. Co. v. Derby (infra), and 
the cases in accord therewith. Be- 
sides, and independently of the ad- 
judicated cases, upon the broad and 
unqualified provisions of our stat- 
utes * * we are of opinion that a 
common carrier by railroad, wheth- 
er gratuitous or for the usual or 
other charges or compensation, 
is liable for injuries sustained in 
consequence of the negligence of 
its employes engaged in the work 
of operating the road." 

The statute referred to in the 
above opinion (Revised Stat. Iowa 
p. 455 ed. i838) provides, "SEC 1307. 
Every corporation operating a rail- 
way shall be liable for all damages 
sustained, by any person, including 
the employes of such corporation, 
in consequence of the neglect of 
agents, or by any mismanagement 
of the engineers, or other employes 
of the corporation, and in conse- 
quence of the wilful wrongs, 
whether of commission or omission 
of such agents, engineers, or other 
employes, where such wrongs are 
in any manner connected with 
the use and operation of any rail- 
way, on or about which they shall 
be employed, and no contract which 
restricts snch liability shall be legal 
or binding." 

The language of Justice Grier in 
The Philadelphia & Reading RR. 
Co. v. Derby (supra) is as follows : 
' ' When carriers undertake to con- 
vey persons by the powerful, but 
dangerous agency of steam, public 
policy and safety require, that they 
be held to the greatest possible care 
and diligence, and whether the con- 
sideration for such transportation 



be pecuniary or otherwise, the 
personal safety of the passengers 
should not be left to the sport of 
chance, or the negligence of care- 
less agents. * * Any relaxation of 
the stringent policy and principles 
of the law would be highly detri- 
mental to public safety." 

These principles were further up- 
held by the case of The New World 
v. King (1853) 16 How. (57 U. S.) 
469, a case of a free passenger car- 
ried on a steamboat injured by 
the explosion of the boiler ; here 
Justice Curtis, after citing the 
language of Justice Grier, supra, 
remarks, "We desire to be under- 
stood to reaffirm that doctrine, as 
resting, not only on public policy, 
but on sound principles of law." 

The more recent cases also sup- 
port this doctrine. In Waterbury 
v. The New York Central & H. 
R. RR. Co. (1883), (Cir. Ct. N. D. 
N. Y.), 17 Fed. Repr. 671, Justice 
Waiaace says, "When the assent 
to his [the passenger's] riding free 
has been legally and properly 
given, the person carried is entitled 
to the same degree of care as if he 
had paid his fare." 

The case of Files v. Boston and 
Albany RR. Co. (1889), 149 
Mass. 204, where the plaintiff was 
injured while riding on a freight 
train, further shows that the re- 
sponsibility of a carrier of passen- 
gers does not depend upon any 
pecuniary compensation, Justice 
DevenS saying, "if the defendant 
had permitted the plaintiff to ac- 
quire the rights of a passenger, it 
would not be important that he was 
not to pay any fare." The same 
doctrine has been upheld in Mary- 
land : State ex. rel. Abell v. The 
Western Maryland RR. Co. (1885), 
63 Md. 433. 

In Wisconsin, it has been held 
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that a carrier may, in cases of grat- 
uitous contracts, exempt himself 
from liability other than gross neg- 
ligence : Anna's Adm'r etc., v. 
The Milwaukee & Northern RR. 
Co. (1886), 67 Wis. 46, thus follow- 
ing the rule laid down in the major- 
ity of the cases. To the same ef- 
fect is the law in Indiana : Thayer 
v. St. Louis, Alton & Terre 
Haute Ry. Co. (1864), 22 Ind. 26; 
and of Illinois, Illinois Central RR. 
Co. v. Read (1865), 37 111. 484. 

The Constitution of Nebraska of 
1875, Art. II, provides — "Section 
4. The liability of railroad corpora- 
tions as common carriers shall 
never be limited ;" under this 
Article, the Supreme Court of that 
State, in Missouri Pacific RR. Co. 
v. Vanderventer, decided (March 
20, 1889), that the company could 
not limit its liability by a special 
contract. 

A very strong opinion against the 
validity of such contracts was de- 
livered in G. C. & S. F. Ry. Co. 
v. McGown (1886), 65 Texas 640 
(also a conditional free pass case), 
Tjy Associate Justice StayTon, as 
follows: "Treating the pass as 
the evidence of a contract between 
the parties, and giving to it the 
most favorable construction for the 
appellant [the company], the ques- 
tion in the case broadly stated, is, 
can a public carrier of passengers 
so contract as to relieve itself from 
liability for an injury to a passen- 
ger from the negligence of the car- 
rier or its servants ? That there are 
many cases which hold that a pub- 
lic carrier of passengers may so 
limit its liability, cannot be ques- 
tioned. * * We are of opinion 
that the distinction sought to be 
made in the New York and New 
Jersey cases * * has no solid 
foundation in reason or in public 
Vol. XXXVIII— 26 



policy, when considered with ref- 
erence to the right of a corporation, 
pursuing the business of a common 
carrier, to limit, by contract, its 
liability to a passenger for injury 
resulting from the negligence of any 
class of its agents. * * The ques- 
tion whether a railroad company — 
a public carrier of passengers — can 
relieve itself from liability, even to 
a free passenger, for an injury 
which results from the negligence 
of any of its employes or agents of 
whatever grade, has not been de- 
cided in this State, but it arises in 
this case. It seems to us upon 
principle, that it must be held that 
such a carrier cannot relieve itself, 
by contract, from responsibility for 
injury that results from negligence, 
such as will fix liability upon the 
carrier under the general rules ap- 
plicable to the ordinary relation of 
carrier and passenger. That the 
fact that the liability of the carrier 
does not depend on the fact that 
compensation for the passage is 
paid to the carrier, is well settled. 
* * The relation of passenger and 
carrier is created by contract, ex- 
press or implied, but it does not fol- 
low from this that the extent of 
liability or responsibility of the 
carrier is, in any respect, depen- 
dent on a contract. In reference to 
matters indifferent to the public, 
parties may contract as they please, 
but not so in reference to matters 
in which the public has an interest. 
For the purpose of regulating such 
matters, rules have been establish- 
ed, by statute, or the common law, 
whereby certain duties have been 
attached to given relations and em- 
ployments. These duties attach as 
matters of law, and without regard 
to the will or wish of the party en- 
gaged in the employment, or of the 
person who transacts business with. 
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"him, in the course thereof; and this 
is so, for the public good. Duties 
thus imposed, are not the subject 
of contract. They exist without it, 
and cannot be dispensed with by it. 
The violation of such a duty is a 
tort. The law declares that it is 
the duty of a public carrier of pas- 
sengers to use the highest degree of 
care, to insure safety. Why was 
not this left to be settled by the 
contract of the carrier and passen- 
ger ? Certainly for no other reason 
than that the employment itself 
was of such a nature as to make it 
a matter of public concern. None 
could be of greater public concern, 
at the present day, than these em- 
ployments by which men, women 
and children are transported by 
millions, by agencies of a most 
dangerous character and with a 
speed heretofore unknown. The 
rule * * is demanded by the na- 
ture of the employment, and em- 
braces a policy which no State, 
having a due regard for the safety 
and lives of its people, can abandon; 
for it discourages negligence, by 
holding the carrier to strict re- 
sponsibility, and imposes upon him 
no responsibility which he does not 
voluntarily assume when he en- 
gages in such employment. It is 
simple, and discards all fine dis- 
criminations in regard to degrees 
of negligence, and grades of agents, 
in determining liability and right 
to recover actual damages." 

The theory declared in this opin- 
ion fully sustains the doctrine set 
forth in the majority of the cases 
previously noticed in this annota- 
tion, and also in the dissenting 
opinions in the New York cases 
(supra, p 391), and would seem to be 
the better law. 

In its opinion in the case of Flinn 
v. The Philadelphia, Wilmington 



& Baltimore RR. Co. (1866), r 
Houst. (Del.) 469, a case of a drover's 
pass with a condition attached, the 
Court expressed itself thus : " It was 
inconsistent with the relation in 
which they [the company] stood to 
him [the plaintiff] or would have 
stood to any similar passenger under 
like circumstances, and utterly at 
variance with the duty which the 
law, on the ground of public policy, 
as well as the conservator of the 
lives and the personal safety, as 
well as the property of individuals, 
imposes upon them, as well as upon 
other classes of common carriers of 
persons, to allow of such an ex- 
emption or limitation of their re- 
sponsibilities, for the personal 
safety of their passengers, against 
injuries resulting from their own 
negligence, or the want of due care 
and diligence in carrying them." 
Reference may with advantage, 
be made to the case of The Grand 
Trunk Railway of Canada v. Stevens 
(1878) 95 U. S. 655. It was asome- 
what peculiar one and came as near 
being one of a gratuitous carriage 
upon condition as any could do 
without being actually so, the re- 
spondent, the owner of a patented 
car coupling while negotiating 
with the appellant for its adoption 
and use, at its request went to 
Montreal to see the superin- 
tendent of the company, the com- 
pany giving him a free pass upon 
the back of which was indorsed a 
notice exempting the company from 
all risk of accident under any cir- 
cumstances. In delivering the 
opinion of the Court, which was 
to the effect that the contract was 
for hire, and not purely gratuitous, 
inasmuch as the mutual interest of 
the parties was concerned, and that 
the company was therefore liable, 
Justice Bradley, says, " We do 
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not mean to imply, however, that 
we should have come to a different 
conclusion, had the plaintiff been 
a free passenger instead of a pas- 
senger for hire. We are aware 
that respectable tribunals have as- 
serted the right to stipulate for ex- 
emption in such a case; and it is 
often asked, with apparent confi- 
dence, 'May not men make their 
own contracts, or in other words, 
may not a man do what he likes 
with his own?' The question at 
first sight seems a simple one. But 
there is a question lying behind 
that : 'Can a man call that abso- 
lutely his own, which he holds as a 
great public trust, by the public 
grant, and for the public use as well 
as his own profit? ' The business 
of a common carrier, in this coun- 
try at least, is emphatically a branch 
of the public service. ' ' 

In a very elaborate opinion in 
the case of The Pennsylvania Rail- 
road Co. v. Henderson (1865), 51 
Pa. 315, which was also a case of 
a drover's conditional pass, Mr. 
Justice Read reviewed the previous 
decisions upon the question, and 
commented upon the New York 
and New Jersey decisions treating 
the dissenting opinions in the 
former as the better law, although 
delivered by the minority. Speak- 
ing of the condition attached to the 
pass in the case then before him he 
remarks : " This endorsement re- 
lieves the company from all respon- 
sibility from any cause whatever, 
for any loss or injury to the person 
or property, however it may have 
been occasioned ; and our doctrine 
settled by the above decisions, 
made upon grave deliberation, de- 
clares that such a release is no ex- 
cuse for negligence. ' ' 

The decision in Bissell v. The 
New York Central RR. Co. (1862), 



25 N. Y. 442, another case of this 
class, supported the contract as 
valid. The opinion, however, was 
not that of an unanimous Court, for 
Chief Justice Denio, and Justices 
Wright and Sutherland dis- 
sented therefrom. 

Other cases of the drover's class 
might be mentioned, but as they 
would not throw further light upon 
the question of public policy, and 
as the Courts have drawn a distinc- 
tion between such passes, and those 
issued to a purely gratuitous pas- 
senger, it is not proposed to exam- 
ine them in this annotation, which 
has, as far as possible, been con- 
fined to cases of contracts with, 
gratuitous passengers, as originally 
intended. If, however, the line 
has, in any way been departed from, 
it has only been for the purpose of 
elucidating the subject as fully as 
possible. 

The Constitution of the State of 
Pennsylvania provides (Art. XVII, 
Section 8): " No railroad, railway, 
or other transportation company 
shall grant free passes, or passes at 
a discount, to any person, except 
officers or employes of the com- 
pany." A similar clause is not to 
be found however in any of the 
other State Constitutions. 

The remarks of Justice Wright in 
Smith Adm'rx. The New York Cen- 
tral RR. Co. (supra, page 396), must 
not be lost sight of. He contends 
that such contracts are against pub- 
lic policy ; that the State is inter- 
ested not only in the welfare, but 
in the safety, of its citizens ; that 
the question affects the public and 
not merely the party who is being; 
carried. He insists that the pas- 
senger has no right to absolve a 
railroad company to whom he com- 
mits his person, from the discharge 
of these duties imposed upon it for 
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the safety of man ; that such con- 
tracts encourage negligence and 
fraud ; take away the motive of 
self-interest on the part of such 
carrier, which is perhaps the only 
one adequate to secure the highest 
degree of caution and vigilance ; 
and holds that a contract which has 
these tendencies is contrary to pub- 
lic policy even when no fare is 
paid. 

The penal side of the question 
must not be forgotten, for where 
the defendant's acts are made penal 
by statute none of the conditions 
printed upon the back of the ticket 
can have the effect to relieve it from 
its liability for gross negligence and 
carelessness. The case of Com- 
monwealth v. Vermont and Mas- 
sachusetts RR. Co. (1871), 108 
Mass. 7, illustrates this principle. 
It was an action brought against 
the company, under a penal statute, 
to recover a fine for the use of the 
widow and children of the deceased, 
killed while a passenger on the de- 
fendant's road, through the negli- 
gence of the company, its servants 
or agents. The deceased was in the 
habit of traveling upon defendant's 
road, selling corn to the passengers 
in the trains, under a contract with 
the company. He had a season 
ticket upon which was endorsed a 
condition exempting the company 
from liability for personal injuries 
received by the passenger while 
traveling on such ticket. The 



Court held that none of the condi- 
tions had the effect to relieve the 
defendants from liability. 

In conclusion, the reader's atten- 
tion is called to the remarks of Jus- 
tice Swayne in The Indianapolis 
and St. Louis RR. Co. v. Horst 
(1876), 93 U. S. 291, a case in which 
a drover was injured while obeying 
the conductor's instruction in get- 
ting from a caboose, in which he 
had been traveling, to the top of an 
adjoining car. He says, " The pas- 
senger has no authority upon either, 
[i. e. upon either a passenger or a 
freight train] except as to the per- 
sonal care of himself. The con- 
ductor is the animating and con- 
trolling spirit of the mechanism 
employed. The public have no- 
choice but to use it. The standard 
of duty should be according to the 
consequences that may ensue from 
carelessness. The rule of law has. 
its foundation in public policy. It 
is approved by experience, and 
sanctioned by the plainest princi- 
ples of reason and justice. It is of 
great importance that courts of jus- 
tice should not relax it." 

The question of Statutory Liabil- 
ity for causing death will be found 
fully treated upon in The Ameri- 
can Law Register, vol. xxviii, 
pages 385, 513, 577, to which the 
learned reader is referred. 
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